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ADVERTISEMENT. 





THE former Edition of this truly valuable Work, by 
Mr. Serjeant Witson, having been long out of 
print, induced the Publifberg ta fend it again to the 
prefs. The additional notes and references to modern 
cafes concerning the PLEAS oF THE Crown, which 
were inferted in the margin of the former Edition, 
are placed at the end of eaca Chapter+in the prefent ; 
and an Abridgment of thife Statutes relating to Fe- 
Jonies, which have been enatted fince the firft publica- 
tion of the Wok, to the prefent time, ts introducea 
after the Addenda in Notis, at the end of theefirft 
volume, in order to prevent any derangement of the 


original paging. 


TO THE RIGHT HONOURABLE 


Sir JOSEPH JEKYLL, Knrt. 


MASTER OF THE ROLLS, 


And One of His Majefty’s Moft Honourable Privy- 
Council, 


SIR, 


S it is to you that the Public are indebted for refcuing 

this valuable work from the obfcurity wherein it hath 

Jong lain, the preparing o oF which for the prefs you were 

pleafed to commit to my care, I thought it became me to in. 

fcribe your name on that, to which you are fo juftly éuciated: 

nor know I any to whom it could with greater propriety be 

addreffed, than to one who bears fo near a refemblance to the 

Author, in thofe great and good qualities for which he was 
fo defervedly efteemed. 

An unblemifhed integrity and vpright conduct in every 
character of life, whether as a private perfon, a fenator, or 
judge; 2 generous franknefs and open fincerity in converfa- 
tion; an unalterable adherence in all {tations to the principles» 
of civil and religious liberty, accompanied with a ferious 
regard {Q true piety and virtue; a firm, attachmiéht to ‘our 
conftitution in times of the greateft diffictlty and danger; a 
diGatercleed zeal for the welfare of mankind, manifefted by 

a4 unwearied, 
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unwearied labours for the public good, uninfluenced by the 
Spirit of a party, or any finifter motive, are excellencies which 
no le(s eminently diftinguifh you than-they did the author of 
this treatife ; and as they procured him fuch a lafting venera- 
tion and efteem, fo while the fame caufes are productive of 
the fame effeéts, they will in like manner, tranfmit your me- 
mory to after-times with honour and renown. 

‘To enlarge upon this fubject; how agreeable foever to 
others, would, I know, be offenfive to you, who are more fe~ 
gardful of the approbation of your own mind, than-any out- 
ward applaufes, and while you are intent upon really being 
and doing good, are no lefs ftudious to avoid all oftentatious 
fhews of it. I thall, therefore, only add, that I am, 


SIR, 
With great relpect, 
Your Honour’s, 
Moft ovedient, 


Humble Servant, 


SOLLOM EMLYN., 
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HE following treatife being the genuine offspring of that truly 
T learned and worthy jadge Sir Matthew Hale (a), ftands in need 
offno other recommendation, than what that great and guod name will 
always carry along with it. 

Whoever is in the leaft acquainted with the extenfive learning, the 
folid judgment, the indefatigable labours, and above all the unfhaken 
integrity of the author, cannot but highly efteem whatever comes from 
fo valuable an hand. 

Being brought up to the profeffion of the law, he foon grew ‘eminent 
in it, difcharging his duty therein with great courage and faithfulnefs; 
znd tho be lived in critical times, whén difputer ran fo high between 
king and parliament, as at laft broke out into a civil war, yet he en- 
gaged in no party, but carried hihbfelf with fach moderation and even- 
nefs of Lemper, as made him loved and courted by all. 

It was this great and univerful effeem he was then in, that made 
Cromazel fo defirous to have him for one of his judges; which offer he 
would willingly have declined.. Being preft by Cromwwe? to give his 
rcafon, he at laft plainly told him, that he was not fatisfied with the 
Jawfulnels of his aythority, and therefore fcrupled the accepting any 
commiilion under it; to which Cromzwel replied, that fince he had gof 
the poileffion of the government, he wasrefolved to keep it, and would 
not be argued ont of it; that however it was his defire to rule accord- 
ing to the Jaws of the land, for which purpofe lic had pitched upgn him 
as a perfon proper to be employed in the adminiltratjon of juftice; yet 


a) He was horn at Mierizy, in Clon- Lord Chief Baron of the Court of Eau 
ceflerfoire, Now. 1, 1609. cheguer, Nov, 7, 1660. , Ss 
as entered at MugdalenpHall, in Ox- And at lait Lord Chief, Juitice pF hg 
ord, in the 27th year of his age, ‘ court of Gar £3 Bench, = 18, 167%. 
Admitted of LincoMr-Jan, Nov. 8, Which place he refigned Feb. 20, 


p629- 1675-6. 
" Made » judge of thé court wi Cammn And dicd the Cbrifimes following, De. 
Pie 653. 9 25, 1676. 
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if they, would net perayt him to govern by red gowns, he was tefolved 
te govern by ted coats. 

Upon this confideration, as alfo of the neceffity there at all times is, 
that juitice. and property fhould be preferved, he was prevailed with 
to accept of a judge’s place in the court of common,plcas, wherein he 
bebaved with great impartiality, conftantly avoiding the being con- 
cerned in any flate-aflairs; and tho for the firil pwo or three circuits he 
fat.indifferently on the plea-fide, or the crown-fide, yet aflerwards he 
abfolutely refuted to it on the crown-fide, thinking it the fafer courfe 
am fo dubious a cafe, 

Bat notwitlfianding his diflike to Cromwel’s government, yet this did 
not drive him, as it did fome others, into the extremes af the contrary 
party; for upon the reftoration, of which he was no inconfderable pro- 
moter, he was not for making a furrender ofall, and receiving the king 
without any reltri€lions; on the contrary, he thought this an opportunity 
not to be Joit for limiting the prerogative, and cutting off fome ufelels 
branches, that ferved only as inflruments of oppreflion; for which pur- 
pofe he moved, as bihhop Burner relates (4), “ That a committec might 
* be appointed to look into the propofitians that had been made, and 
“the conceffions that had been offered by the late king, and Jrom 
thence to digeft fuch propofitions, as they fhould think fit to be tent 
** over to the king,” 

“This motion was feconded, and tho through general Monk's means it 
failed of fuecefs, yet it thewed out author’s tender regard for the 
‘Viberties of the fubjeét, and that he was far from being of a mind with 
thofe, who looked on every branch of the prerogative as jure divina 
andiadetesfible. 

But notwithftanding this attempt, which fhewed he was not cut out 
for fuch compliances, as afually render a man acceptable to a court, 
yet {ach was his unblemifhed charaéter, that it was thought an honour 
io his majefiy’s government to advance him firlt to the flation of Lord 
Chicf Baron, aud aficrwards to that of Lord Chief Jultice of the king’s 
Bench; voz indeed could fo great a troft be lodged in better hands, 

“4 When he was firfl promoted, the Lard Chancellor Clarendon, upon 
delivering te him his commiffion, told him, among other things, “ That 
& if the king could have found out an honeller or (iter man for that 
*.@mployment, he had not advanced him to it, and that he had 
dihexefore preferred him, becaufe he kngw none that deferved fo 
Mawel? (<0 


—e™ hifle of own times, Val, I. _ (c) Burvet's like of Haly Edit. 16824 
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Heebehaved in each.of thefe places with fuch uncorrupt integrity, 
fuch impartial juftice, fuch diligence, candor, and affability, as juftly 
drew the chief praftice after hjm, whitherfoever he went; he .caa+ 
fiantly fhupned not only the being corrupt, but every thing which had 
any appearance, or might afford the leaft fufpicion of it; he was fin- 
cerely bent on difcovering the truth apd merits pf a caufe, and wonld 
therefore bear withe the meaneft counfel, fupply the defeéts of the 
pleader, and never take it amifs, when fumming up the evidence, to 
be reminded of any circumftance he had omitted; for being in a high 
degree polleflea of that qualification fo peculiarly neceflary to a judge, 
I mean patience (without which the mipfi excellent talents may be- 
come infignificant), no confiderations of his own convenience could 
prevail with him to hurry over a cavfe, or difpatch it without a tho- 
rough examination; for which realon he made it a rule, efpecially 
upon the'circuits, to be fhort and {paring at meals, that he. might not 
either by a full ftomach unfit himfest for the due dilcharge of his office, 
or by a profule wafte of time, be obliged to put off, or precipitate the 
bufinefs that came before him. 

He was a great lamenter of the divifions and animofities which ra- 
ged fo fiercely at that time among us, efpecially about the {maller 
matters of external ceremonies, which he feared might in the end fub« 
vert the fundamentals of al] religion: and tho he thought the principles 
pf the non-conformifis too narrow and ftrait-laced, yet he could by no 
means approve the penal laws ghich were then made againft them; 
he knew many of them to be fober, peaceable men, who were well 
affecied to the government, and had {hewn as much diflike as any to 
the Tate ufurpation, and therefore he thought they deferved a kctter 
treatment; befides, he looked on it as an infringement on the rights of 
eon{cience, which ought always to be held facred and inviolable, and 
therefore ufed to fay, that the only way to heal our breaches was 
a new adt of uniformity; for which purpofe he concurred with Lord 
Keeper Bridgman and Bithop Wilkins, in felting un foot a fcheme for 
the comprchenfion of the more moderate diffenters, and an indulgence 
towards others, and drew the fame up into the form of a bill, altho by 
a vote of the houfe of commons it was prevented from being laid before 
the parliament. 

Tho by this means he was hindered from obtaining a repeal of thofe 
Jaws, yet could he nevegbe brought to give any countenance to the 
execufion of them. 1 have heard it credibly related, thaf*once .when 
he was upon the circuit, there happened to he a grand jury, who 
thought tq. make # merit of prefenting a worthy peaceable non-cony 
fermili, that livell in their neighbourhoodm. upon this occafion oug 
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judge could not avoid reprimanding them for their ill-placed® zeal, 
which vented itfelf this way, while no notice was taken of the pro- 
phanene(s, drunkenne(s, and other immoralities, which abounded daily 
amongft them; in fhort, he told them, that if they were refolved to 
perilt, he would remove the affair to Wefminffer-Hall, and if he could 
not then prevail to have a fiop put to it, he would reign his place; for 
be had told the king, when he firft accepted it, that if any thing was 
preffed upon him, which was againfl his judgment, he would quit 
his poll, 

He always retajned a ferious impreffion of religion, and in parti- 
cular was a panétual obferver of any vow or engagement he had laid 
himfelf under. Having in his younger days on a particular occafion 
made a vow never to drink an health again, he could never be pre- 
vailed on upon any confideration to difpenfe with it, altho drinking 
healths was then grown lo be the falhionable loyalty of the times. 

‘And thus in every charaéler of lif@ he was a pattern well worthy of 
imitation: in fhort, le was a public blefling to the age he lived in, 
and not to that only, but by his bright and amiable example to fuc~ 
ceeding generations; for as a pattern of virtue and goodnefs will 
always be a filent, tho tharp reproof to thofe who deviate from it, fo 
to noble and generous minds it will not fail of being a mighty fpur and 
incentive to the imitation of it, and by that means leave a real and 
isfing, tho fecret, influence, behind it. 

As he jufily merited the effcem of ll, fo in particular he has well 
deferved of the profeflion of the law, to which he was fo fhining an 
ornament; he contributed more by his example to the removal of the 
valgemprejudices again them, than any argument whatever could do. 

The great Archbifhop Ler had entertained fome. prejudices of that 
kind, but by converfation with our author and the learned Selden, he 
was convinced of his millake; our author declaring, ‘* That by his 
+ woquaintance with them, he believed there were as many honelt 
“meu among the lawyers proportionably, as amoung any profeflion of 
“ men in England.” 

Wever was the old monkith maxim, Bonus Purifa males Chrifia, 
more thoroughly confuted, than by his example. He demonftrated by 
a living argument, how pruicable it was to be both an able lawyer 
anda good chriftian; indeed he faw nothing in the one that was any 
Sway incompatible with tho other, por did he think, that an unaffected 
piety fat with an ill grace on any, be bis flation never fo high, or his 
learning tiever fo great; for’ thy he diligently applied himfelf to the 
AaGnefs of his profetion, yet would he never fuffer it fo to angrofs his 


time as to leave no room fg matters ofa more feriouS concernment, af 
may 
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may appear from the many traéis he has wrote on moral and religious 
fubjeas. 

For this reafon, when he found the decays of nature gaining grownd 
upon him, he could no longer be prevailed with to fufpend the refolu- 
tion he had taken to refign his place; that afier the example of that 
great emperor Charles V. he might have an interitice between the 
bufinels of life and the hour of death (J, 

No wonder then that one fo great, fo good, fhould be loved and 
efieemed while living, fhould be revered and admired when dead; 
no wonder the king fould be loth to part with him, who had been 
fuch a credit to his government; tho had he held his place fome few 
years longer, fuch u fcene of affairs did then open, as in all likelihood 
would have greatly diftrefled him how to beliave, as well as the court 
show to get rid of one, who could not have been removed without 
great reproach, nor continued without great obftruGion to the violent 
meafures that were then purfuedt 

But it is time to flop, for I mean not to wrile the hiflory of his life ; 
this would require a volume of itfelf, and is Jong aga performed by an 
able hand (¢); 1 hall therefore only fubjoin his charaéler, as drawn 
by that learned prelate, and other eminent cotemporaries, by which it 
will appear, that future times cannot ouigo his own in the veneration 
and efteem they bore him. 

The Bithop expreffes it in fhort thus: That he was one of the 
* greateft patterns this age h# afforded, whether in his private de- 
* portment as a chriftian, or in his public employments, either at the 
* bar or on the bench(//;” having given it more at large (g) in the 
words of a noble perfon, whom he ftyles one of the greateft men of 
the pofeffion of the law (4): “he would never be brought to dif- 
«6 courfe of public matters in private converfation ; but in queftions of 
“ Jaw, when any young lawyer put a cafe to him, he was very com- 
“ municative, efpecially while he was at the bar: but when he came 
* to the bench, he grew more referved, and would never fuffer bis 
opinion in any cafe to be known, till he was obliged to declare it 
“ judicially; and he concealed his opinion in great cafes fo carefully, 
* that the reft of the judges in the fame court could never perceive it: 
“ his reafon was, decaufe every pudge ought to give fentence according to 
‘his own perfuafion and confcience, and not to be fwayed by any ve/ped . 
deference to another wean's opinion: and by this means it happened 
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* fomelimes, that wherrall the barons of the Exchequer had deliverad 
“their opinions, and agreed in their reafons and arguments, yet hé 
“ coming to fpeak laft, and differing in judgment from them, hath ex- 
“ preffed himfelf with fo much weight and folidity, that tle barons have 
“immediately retraéted their votes, and conturred*with him. He 
“hath fat aga judge in all the courts of law, and in two of them ag 
* chief} but {till wherever he fat, all bufinefs of confequence followed 
“him, and no man was cuntent to fit down by the judgment of any 
* court, till the cafe was brought before him, to fee whether he were 
of the fame mind; and his opinion being once known, men did 
“ readily acquicfce in it; and it was very rarely feen, that any mani 
* attempted to bring it about again; and he that did fo, did it upon 
“ great difadvantages, and was always looked upon as a very con- 
** tentious perfon; {0 that what Cicero fays of Brutus, did very ofterr 
“happen to him, Etiam quos contra fatuit, equos placatofque dimifit, 
“ Nor did men reverence his judgment and opinion in courts of law 
“only; but his authority was as great in courts of equity, and the 
“fame refpc@ and fubmiflion was paid him there too; and this ap- 
** neared not only in his own court of equity in the Exchequer-chamber, 
 butin the Chancery too, for thither he was often called to advife and, 
 affift the ford chancellor, or lord keeper for the time being; and if 
* the caufe were of difficult exasnination, or intricated and entangled 
S* with variety of fettlements, no man ever fhewed a more clear and 
“ difeerning judgment: if it were of Seat value, and great perfons 
“interelled in it, no man fhewed greater courage and integrity in 
“Jaying alide all refpect of perfons. When he came to deliver his 
opinion, be always put his difcourfe into fuch a method, that once 
** part of it gave light to the other; and where the proceedings of 
§* ©hancery might prove incenvenient to the fubject, he never [pared 
to obferve and reprove them: And from his obfervations and dif- 
“‘courfes, the Chancery hath taken occation (o eflablifh many of thofe 
* rales by which it governs itfelf at this day. 
“ He did Jook upon equity as a part of the common law, and one of 
“ the grounds of it; and therefore, as-near as he could, he did always 
reduce it to certain rules and principles, that men might fludy it as 
# #feience, and not think the adminiftration of it had any thing arbi- 
* tfary'in it. Thus eminent was this man in every ftation, and into 
4 what cougfe foever he was called, he quickly made it appear, that’ 
4 be‘ deferved the chief feat there. 
4 As great a lawyer ‘as he was, he would never fuffer the ftriftnefs 
« fe meen againtt confcience; as great a chancellor as he wat, 
‘would make ule of allfhe niceties and fubtilties in law, when it 
* tended 
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« tended te fapport right and equity. But nothing was more admirable 
* in him, than his patience: he did not affect the reputation of quick- 
* nefs.and difpatch, by a halty and captious hearing of the counfel: he 
« would bear with the meaneft, and gave every man his full fcupe, 
* ¢hinking it much better to lofe time than patience: in lumming up 
« of an evidence to a jury, he would always require the bar to inter 
* rupt him ifhe did miftake, and to put him in mind of it, if he did for- 
fe get the leatt circumftance: fome judges have been difturbed at this as 
* a rudenefs, which he always looked upon as a fervice and refpe@ 
** done to him, 

“ His whole life was nothing elfe but a continual courfe of labour and 
*indufiry and when he could borrow any time from the public fervice, 
£ it was wholly employed either in philufophical or divine meditations: 
*¢ ond even that was a public fervice too, as it hath proved; for they 
* have occafioned his writing of fuch treatifes as are become the choiceft 
* entertainment of wife and good men, and the world hath reafon to 
* with that more of them were printed. He that confiders the a@ive 
* part of his life, and with what unwearied diligence and application of 
** mind he difpatched all mens butinefs which came under his cares 
** will wonder how be could find any time for contemplation: he that 
* confiders again the various ftudies he paft thro, and the many col+ 
“ le¢tions and obfervations he hath made, may as jultly wonder how he 
* could find any time for action; but no man can wonder at the cxemp- 
* Jary piety and innocence of fac’ a life fo {pent as this was, wherein as 
*« he was careful toavoid every idle word, fo it was manifelt he never 
“ {pentanidle day. They who came Jar, fhort of this great man, will 
“be apt enough to think that this is a panegyric, which indeed is& 
“ hiffory, and but @ dittle part of that hiftory which was with great truth 
*¢ to berelated of him. Men who defpair of attaining fuch perfe@ion, 
* are not willing to believe that any man elfe did ever arrive at fuch a 
* height. 

** He was the greatelt lawyer of the age, and might have had what 
*¢ praétice he pleafed; but tho he did moft confcientioufly affe@ the 
*« labours of bis profefiion, yet at the fame time he *defpifed the gain of 
‘it; and of thofe profits which he would allow him(elf to receive, he 
“ always {et apart a tenth penny for the poor, which he ever dilpenfed 
“ with that fecrefy, that they who were relieved, feldom or never knew 
“ their benefactor. He took more pains to avoid the honours and pre- 
“ ferments of the gown, than others do to compa(s thems Hn modefiy 
“* was beyond all example; for where fome men who never attained to 
** half his knowledge, have been puffed up with a high conceit of them- 
“ felves, and have affcéicd all occafions of rajfing their own efteem by- 

** depreciating 
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“ depreciating other men, he on the contrary was the moft obliging man 
“ that ever pra@ifed. Ifa young gentleman happened to be retained 
“ toarguea point inlaw, where he was on the contrary fide, he would 
* very often mend the obje@tions when he came to repeat them, and 
“ alwayscommend the gentleman, if there were room for it; and one 
* good word of his was of more advantage toa young man, than all the 
** favour of the court could be.” 
Upon the promotion of lord chiefjullice Rainsford, who fucceeded him 

, in that office, the then lord chancellor expreft himfelf thus: (1) “ The 
** vacancy of the feat of the chief juitice of this court, and that by a way 
“and means fo unufual, as the refignation of him, that lately Held it, 
“and this too proceeding from fo deplorable a caufe as the infirmify 

- “ofthat body, which began to forfake the ableft mind that ever pre- 
* fided here, hath filled the kingdom with lamentations, and giventhe 
“ king many and penfive thoughts how to fupply that vacancy again.”’ 
And then addreffing himfelfto his Qcceffor: The very labours of the 
* place, and that weight and fatigue of bufinefs, which attends it, are 
© no {mall difcouragements; for what fhoulders may not juflly fear that 
* burden, which made him (loop, that went before you? | Yet I confefs 
“ you have a greater difcouragement than the mere burden of your 
“ place, and that is the unimitable example of your predeceffor. One- 
 yofum ef fuccedere Jono principi was the faying ofhim in the panegyric, 
** and you will find it fo too, that are to fucceed fuch achiefjultice, of 
** fo indefatigable an induftry, fo in¥incible a patience, fo exemplary 
“ an integrity, and fomagnanimous a contempt of worldly things, with- 
** out which no man can be truly great; and to all this a man that was 
® fo abfolute a mafler of the {cicnce of the law, and even of the moft 
* abftrufe and hidden parts of il, that one may truly fay of his know- 
ledge of the law, what St. 4ufix faid of St. Hierom’s knowledge in 
“divinity. Quod Hieronymus nefeivit, nullus mortalium unquam fcivite 
“ And therefore the king would not fuffer himfelf to part with fogreat a 
*« man, till he had placed upon him all the marks of bounty and efteem, 
* which his retired and weak condition was capable of.” 

Tothis the new “chief juftice, fpeaking of his predeceffor, anfwered 

, in the following words. 

nee — A perfon in whom his eminent virtues and deep learning 
have long managed a conteft for the fuperiority, which is not decided 
“to this.day, nor will it ever be determined, 1 fuppefe, whiclr hall 

_ @ get the upperhand: A perfor that has fat in this court many years, 

te * Of whofe aGions there 1 have been an eye and ear ges ae ; that by the 
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& gteatnefs ofhis learning always charmed his auditors tb teveréhoe and 
“ attention: A perfon of whom 1 think 1 may boldly fay, that as for- 
* mer times cannog thew any fuperior to him, {6 | ami confident futcéed- 
* ing and future time will never fhew any equal. Thefe confiderations, 
“ heightenéd by what I have heard from yout lordthip concerning him, 
« mide me armxious and doubtful, and put me to a flatid how I thould 
* fucceed fo able, fo good, and fo great a man, It doth very much 
troublé me, that I, who, in comparifun of him, am but like a candle 
* lighted in tlié fun-fhine, or like a glow-worm at mid-day, thould 
« fucceed fo great a perfon, that is and will be fo emineiitly famous to 
& all pofterity; and I muff ever wear this motto in my brealt to cdmfort 
* me, and in my ations to excufe mes 
“ Sequitur, quamvis non pafibus aquis.”” » 
“Mr. Baxter, with whom our author was very intimate towatds the 


latter part of his life, defcribes hinf in thefe words (4), * Sit Matthew 
“* Hale, that unwearied ftudent, that prudent man, that folid philofo- 
“ pher, that famous lawyer, that pillar and bafis of juftice, who would 
* not have done an unjuft act for any worldly price or motive, the orna- 
“ ment ofhis majefiy’s government, and honour of Exgland, the higheft 
** faculty of the foul of W<fminfler-Hall, and pattern to all the rever- 
* end and honourable judges; that godly ferious practical chriftian, the 
* lover of goodnefs and all good men, a lamenter of the clergies felfifh« 
“ nefe and unfaithfulnefs and difgord, and of the fad divifions following 
* hereupon; an earneft defirer of their reformation, concord, and.the 
“ church's peace, and of a reformed aét of uniformity, as the belt and. 
* neceflary means thereto; that great contemner of the riches, pomp 
« and vanity of the world; that pattern of honeft plainnefs and hupyility, 
« who while he fled from the honour that porfued him, was yetdeed 
« chief juftice of the king’s-bench, after being long lord chief bardit of 
“‘ the Exchequer; living and dying, entring on, ufing, and voluntarily 
* furrendering his place of judicuture with the moft univerfal love, 
“ honour and praife, that ever did Engl// fubje@ in this age, or any 
“ that juft hiftory doth acquaint us with, &c. &e. fc, 

Thus far for the author. alt 

As to the work itfelf, if any of our author's performances might chal. 
lengé the precedence of the reft, this feems td have the juftett claim te 
if, as being a favowrit® work, which he often reviewed, and was at 
Wait pains and charge’ ia Benithing hiinfelf with proper Materials for 


(4) Baxter's notes én Lord Hal's lift, ps 43: 
Ved. £ His 
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His compaffionate concern for the lives and liberties of mankind on 
the one hand, and for preferving the public peace and tranquility on 
the other, had poffeffed him with an opinion of the high importance, 
that the pleas ofthe crown, efpecially thofe relating to capital offenfes, 
thould be reduced to certain rules, and thofe rules clearly and plainly 
underftood, that fo there might be as little room left as pofhble either 
for erring in, or perverting of judgment, 

It was this led him to make the crown law his principal fludy, '> 
which he applied himfelf with great afliduity; for as bifhop Burnet 
Apeaking of this treatife informs us (/), “It was by much fearch and 
* long obfervation he compofed that great work concerning it." The 
fame author acquaints us fm), that he had begun his colleétions relating 
hereto in the reign of King Charles 1, “ But afier the king was mur- 
* dered he laidgthem by ; and that they might not full into ill hands, he 
* hid them behind the wainfcotting of his ftudy, fur he faid, there w%s 
no more gceafion to ufe them, till ife hing Mould be again refored io his 
“right; and fo upon his majefty's reftoration hy took them out, and 
* went on in his defiyn to perfect that great work.” 

* Hence it appears highly probable, that he intended this work for the 
public, altho the bufinefs of his ftation did not afford him leifere to pub- 
lih it during his life; however, about four years afler his death, the 
Noufe of Commons took fingular notice of it, and thought it a work of 
fach tonfequence, asto pals a vote (x), defiring his executors to print 
ft; and appointed a committee to take care thereof: but that parlia~ 
ment being foon after difulved (0), tffis defign dropt. 

» Some years fince there was publithed a treatife, intitled, Pleas of the 
Crown by Sir Matthew Hale ;"but this was only a plan of this work, 
Shtaining little more than the heads or divifions thereof, concerning 
which the editor in his preface expreffes himfelfthus, “ He [our author] 
“ hath written alarge work upon this fubjeét, intitled, In Hiffory of the 
s Pleas of the Crown, wherein he fhews what the law anciently was in 
“'thefe matters, what alterations have from time to time been made in 
sé it, and what it is at this day. He wrote it om purpofe to be printed, 
% finihhed it, had it all tran{cribed for tHe prefs in his life-time, and had 
* revifed part of it after it was tranfcribed.” 

alti is. therefore to be hoped, the publication hereof will not be thought 
fn, ‘Way to interfere with the direétion of his will, That none of hic 
ane foul: be printed after his death, extept fuck as he feould give order for 
during Bidife, his. intention for printing it being fo apparent, as may 
well 2 ‘amount to an order for fo doing. 


{i) 2 G0. fait. 39. | (Cn) Now. 29) 1680; (@) Fan. 18, 1680. 
Befides, 
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Befides, as bihhop Burnet obferves (p), this prohibitory clanfe in the 
will feems in fome meafure to be revoked by his codicil, wherein he 
orders, that if any book of his writing fhould be printed, then what ftould 
be given as a confideration for the copy frould be divided, &c. a kind of 
implication, that he had left the printing thereof tothe difcretion of his 
executors. 

The above-mentioned writer further obferves (7), that his unwilling- 
nefs to have any of his works printed after his death, proceeded from 
an apprehenfion, left they fhould undergo any expurgations or interpo- 
lations in the licenfing them; for thi:, he faid, might in matters of law 
prove to be of fuch mifchievous confequence, that he was refolved none of his 
writings fhould be at the mercy of the licenfers. 

But as there is no fuch thing required by the laws now in being, that 
teafon is atan end, and the reader may be affured, that the edition here 
offered to the public is printed faithfully from the author's original 
manulcript. 

This manufcript confifts of one thick folio volume, all in our author’s 
own hand-writing, from whence it was tranfcribed in his life-time, and 
the tranfoript has fince been bound up in feven {mall volumes in folio. 

It had been by him revifed as far as Chap. 27. in the firft part, wiz. 
about the middle of the third volume, as appears from many interline- 
ations and additioNs in his own hand; the correélions in the remaining 
part are in another (very modern) hand, and in fome places not very 
agreeable to the fcope of the arfument. 

This tranfcript, therefore, fo far as revifed and correéted by our 
author (and no farther), may be deemed the original finifhed and per- 
feéted; but fince even in this part there are in fome places leaves tak@n 
out, andothers inferted in their room in a different hand, unauthenti- 
cated by our author, and fometimes quite difturbing the coherence and 
connexion of the difcourfe, it was not thought warrantable to confider 
duch interpolations as a part of this treatife; for as it cannot be doubted 
but great regard will be always paid to the performance of fo efteemed 
an author, it isa piece of juftice due both to the author and the public, 
that nothing fhould be herein inferted, but what is undeniably his, 8. 
carries evident marks of being by him intended as part of this work. ° 

The title hereof was named by our author-himlelf Hiforia, Placi¢erum 
Corona; for he intended, as appears from the Proemium, to have taken 
in the whole body ofthe crown-law, as well in relation to matters civil, 
as matters criminal ; for which purpole he once: defigned tohaveadded. 
two more books upon this fubjeét, the one concerning offenfes! not 


(P) p. 185. Co) ps 186. 
b2 capital, 
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eapital, the other touching franchifes and liberties; but to the great 
detriment of the public, neither of thefe appears ever to have been 
compofed by bim; fo that, as it now ftands, it treats only of offenfes 
capital, which is indeed the moft important branch of the crown-law, 
being what woft nearly affedts the life and liberty of the fubjeét; be- 
fides, in treating hereof, he has unavoidably explained many incidental 
matters equally applicable to offenfes not capital.” 

The firf part of this work relates to the nature of the offenfes, viz. 
the faveral kinds of rrea/on, here/y and felony, the fecond of thefe, 
herefy, being an offenfe of a fpiritual nature, of which it was not our 
pathor’s purpofe to treat, was at firft wholly omitted by him; but after- 
wards confidering, as I fuppofe, that by its being circumfcribed by act 
ef parliament, viz. t Efiz, it became an offenfe of temporal cognizance, 
he thought proper to infert a chapter upon that head, 

. The /ecend part relates to the manner of proceeding againft offenders; 
wherein are confidered the jurifdidii8n of the feveral courts; the man- 
ner of apprehending, committing, bailing, and arraigning offenders; 
their feveral pleas, bringing them to trial, judgment, and execution. 

Having thus given fome genera) account ofthe author and the work, 
it will be proper, in the next place, to acquaint the reader with the 
pest 1 have had in this edition, which has been to fupervife the printing 
thereof, that it be agreeable to our author’s manaleript, which being 
‘written ina very obfcure hand, might, by one wholly unacquainted 
with the law, have been frequently méflaken. 

To make this work the more authentic, the feyeral references herein 
made to the records have been compared with the originals at the ref- 
ptGtive offices in the Tower and Wefiminfer. 

Ihave allo carefully examined the feveral quotations from the year- 
books, reports, &'c. many of which being quoted without folio or pages 
-erelfe mif-quoted, have with no fmall trouble been fupplicd and re@i- 
fied; for our author, wot having always had leifure to confult the books 
themfelves, has frequently copied from the mif-printed quotations in 
‘the margin of lord Coke's third volume of his Inftitutes. 

As it cannot be expeed, but in the writing fo large a manufcript, 
‘foe wards malt, curreste calame, have been omitted or wrong written, 
Thbave in fome few places taken the liberty to add or alter a word or 
ite¥g to prefarve the fenfe; but have been particularly careful to dif- 
ith fach addition or alteration within crotchets, that I might not 
; sey judgment on the reader, but leave him to judge for himfe¥, 
ver. the drift of owr author’s reafoning do not require it. 

Ah ve | likewile fabjoimed a few notes, containing fome obfervations 
pi 2 the records; as alfo remarking, where the law hath been fince 
explained 
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explained by later refolutions, or altered by fubfequent adts of par- 
liament; but as thefe aéts are fometimes very long, confifting of many 
claufes, the reader is defired to ufe the fame caution here, which is ré- 
commended by our author (r) with regard to thole recited in the work 
itfelf, viz. “ that he vely not barely upon the abftracts thereof here 
* given, but perufe the ftatutes themfelves in the books at large.”* 
Lam fenfible mang flips and omiffions muft needs have happened in 
the fupervifing fo large a work of fo critical a nature, but hope that 
will plead my excufe, 7 leaft to thofe, who confider the wide differ- 
ence between perufing it in a fair print and in a dificult manufcript,. 


(7) Part, p. 963, 
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The METHOD of the Worx intended. 


AVING an intention to make a full colleétign of the Pleas of 
the Crown, 1 thall divide thofe Pleas into two general Tras. 

The fir, concerning pleas of thescrown in matters criminal. 

The /écond, concerning pleas of the crown in matters civil; 
namely, concerning franchifes and liberties. - 

‘The former will be the fubje&t of the firft and fecond books, the 
jatter of the third book. 

Firft, therefore, I thall begin with the feveral kinds of crimes, that 
make up the fubjeét matter of my firft and fecond book. 

Crimes that are punifhable by the laws of England, are for their 
matter of two kinds, 

1, Ecclefiafical, 

2. Temporal. 


The former of thefe, namely, fuch crimes as I call Ecclifiaftical, are 
of cectefiaflical cognizance ; and though all external jurifdiGion, aswell 
ecclefiaftical as temporal, is derived from the Crown of England, and all 
criminal proceedings in the ecclefiaftical courts, are in fore king Placiva 
Corone {uits for the king, and fuch as he may pasdorr of 7) 
being hjs own fuits, yet thefe I fhall not meddle with at CAs time, 
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The /rcond fort, ix. Temporal crimes, which are offenfes againit 
the laws of this realm, whether the common law or ats of parlia- 
ment, are divided into two general ranks or diftributions in refpe&t of 
the punifhments that are by law appointed for them, or in refpect of 
their nature or degree : and thus they may be divided into capital of- 
fenfes, or offenfes only criminal ; or rather, gnd more properly, into 

Felonies and 

Mifdemeanors, 
becaufe there is no capital offenfe but hath in it the crime of felony: 
and yet therc be fome felonies, that are not in their nature capital, 
whereof hereafter. 

Crimen capitale, or felony, in this acceptation is of two kinds, 
namely, 

That which is complicated, and hath a greater offenfe joined with 
it, namely Zrea/on, and 

That which is fimple Felony. 

Touching the former of thefe, namely Treafon, it is that capital 
offenfe, which is committed againft fome {pecial ciyil obligation, of 
fabjeG&tion and faith more than is found in other capital offenfes, and 
therefore it hath the denomination of proditio, and the offenfe is laud os 
be done proditorié? 

This offenfe of Zrea/on is of two kinds, namely, 

That which is againft the higheft civil obligation, namely, againft 
the king, his crown and dignity, which is called High-trea/on, 

Or againft fome other, to whom a civil obligation of faith is made 
or implied, which is called Petit-trea/on. 

"Fhe offenfes of bigh-treafon are of two kinds, wiz. 

Such as were treafans by the common Jaw, or, 

Such as were made fo by fpecial ats of parliament, 

The offenfes of fimple felony are likewife of the fame diftribution, 

namely, 

Such as were felonies at common law, and, 

Such as are by aé? of parliament put into the degree, or under the 
punifliment of felony. . 

Sad the fame. diftribution is to be made touching mijdemeaners, 
fitmnply they are, 

Sich’ as gre fo by the common law, or 
‘Si: as d {pecially made punithable as mildemeanoss by:aits of 
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This is the general order and diftribution of the firft and fecond 

book of this tractate, namely, concerning the matters of the Pleas of 
the Crown in criminals; or thofe crimes, which come under the 
cognizance of the laws of this kingdom, wherein the profecution is 
pro rege, or in his name or right, as the common vindex of public in« 
juries or crimes. 
"The particular enumeration of thefe feveral offenfes is much of the 
bufinefs of thofe charges, that are given to the grand jury by the 
juftices in their feveral feffions; and they were for the moft part 
heretofore contained in certain articles or heads of inquiry 
delivered ont in writing to the feveral inquetts, and were often ftiled 
Capitula Placitorum Corona ; {uch were thofe of R. 1. mentioned by 
Hovgden, p. 744, 783. which were delivered to the inquifirors in every 
wappentach or hundred, and to the juftices i itenerant to make i inquiry 
upon, and by them to the grand inquéfts ; and fuch were thofe Articuls 
itineris declared by Braéton, Lib. Ill. de corona, cap. 1. and printed in 
the old Magna Charta for the juftices in cyre to make inquiry upon, 
which I fhall not here repeat at large, but fhall take them up as [I 
fhall have occafion to ufe them. 

The order which I fhall obferve in thefe Pleas of the Crown will 
be this : 


I. In the firft book I will confider” of capital offenfes, Treafom and 
Felonies; which book will be divided into two parts : 
1. The enumeration of the kinds of tréafons and felonies as well 
by common law, as by acts of parliament. 
2. The wholg method of proceedings in or upon them. 


If. The fecond book will treat of matters criminal, that are not capital ; 


III. The third book will be touching franchi/é and liberties (*). 


* That which is here offered to the _ books having, as I have-been credibly im. 
public, is only the firft of thefe books, formed, néver been compofed ‘by our 
confiling of two parts; the other two author, 
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Concerning Capital Punifhments. 


EING to treat concerning capital offences, it wilhnot be amifs 
to premife fomething touching capital punifhments. 

Laws, that are introduced by cuftom, or inftituted by the legifle- 
tive authority for the good of civil focietics, would be of little effect, 
unleis they had alfo their fanctions, impofing penalties upon the of- 
fenders of thofe laws. 

Thefe penalties are various according to the feveral natures of the 
offenfes, or the detriment that comes thereby to civil focicties ; fome 
are only pecuniary ; fome corporal, but not capital, fuch as imprifon- 
ment, ftigmatizing, banifhment, fervirude, and the like; others are 
capital, ultimein fupplicium, or death ; and that death fometimes ac- 
companied with greater, fometimes with lefs degrees of feverity. 

So that, altho offenfes againft the good of human focitty be many: 
.of them prohibited by the laws of God and nature, yet, the pssnithe 
ments of all fuch offenfes are.not determined: by the law of nag Fo to 
this or that particalar kind, byt are for the moft part, if aot stog 
tiga pofitive Inws aud’ tonftitutions of féyersl kinigdpeie 
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- interpretation of ‘the» Fewif dofors, excufed that fact from the 
punifhment of death (7). 5. That the ufual manner of the execu- 
+ son, oo . of death was ftoning, and fometimes ftrangula- 
vet I will confider fome of the laws of other nations in re- 
ference. to homicide ; wherein tho there is a great analogy in many © 
things between the Jaws of the Fews, and the laws of other countries ; 
fo that a man may reafonably collect, that-thefe judicial laws of the 
Tews were take up by other nations, as the grand exemplar of their 
judicial Jaws; yet in fome things they departed from them in the 
- particularconftitutions and cuftoms of other countries. 
‘Among the Jeges Aitice collected by Mr. Petit, Lid. VU. tit. 1. 
thefe were many of the laws concerning homicide. 
r [ j Senatus Areopagiticus jus dicito de cede, aut vulnere, non cafit, 
fed voluntate infli&to.; de incendio item, & malo veneno hominis 
necandi car/a dato. 
Thefinothetee in homicidas animadvertunto. 
Si quis hominem feiens morti duit, capital efto. 
Qui alium se aa fortuite neciiffit, in annum deportator, donec aliquem é 
t ‘w eognatis occifi: placérit 4 revertitor vere peraétis facris & luftrationibus. 
Si quis Bart certaminibus alium neciffit, aut infidiantem aut 
-ignotum in pralio, aut in uxore, vel matre, vel forore, vel filid, vel 
concubind, th ea, fom eg Bheth ilies eatiorlon, cadis ergo né 
exulato: ag Dain . 
, ym injufte ‘vim infere anal ncedffit, jure cafus 





childs: "spines adits 

_) St quis ar Tes op — taritri publicis certaminibus & 
Sactis Amphiatyonicis abflinentem. occiderit, aut mortis caufam prebuerit, 
a f Athenienfem civem nechffit, Capital fo, & ea 
é omicide 













manflayer might compound the offenfe, and releafe the offender. 
after judgmen: once si neidite 2% —— Nowa ‘ 


remit, it Soni . PER A nee 


Before eta penta ering rofec 


quo non let, in jus ad stllyifir etn rapuerit aut sdevulerise te, eS 3 
And eodem libro tit. 5. fi nox furtum fanit, fi im aliquis occifit,” 25% 
jure cafus efto, according to the AZo/aical law, andfrom om thence: {6 EN 5 
tranfcribed into the Aitie laws, and from thence by the Z Deeowvri " 
into the Roman laws of the twelve tables in totidem verbis. 9. hw 
Among the Romans the laws concerning homicide differed in fome Ma 
things both ‘rom the ‘Jews and Greeks, as appears Digeft. Lib. as inst 
tit. 8. Ad legem Corneliam de ficariis & veneficiis. 
~ Qui hominem occiderit punitor non habité differentid pn condionis 
hominem (n) interemit. 
‘Qui hominis cccidendi furtive fortis causé cum telo Lndeaveil (0) be 
gui hominem non occidit fed vuincravit' ut occidat, ut homicida damnan 
oe navid ff gladium frrinxerit, & cum go feo MB occidendi 
mo adiniffit, fea fi clavi aut cuccuma in rik vis nee % 
fait tamen aeniGetldendi amin lenitnidep ; “ik 
magis, quam voluntate, homicidisin adini/i: 









“et fe ne phar telo, fed non diurnum, nift fe de ft telo. 

: ‘Th ‘ punifhment of homicide, unlefs it were merely cafual, among 

re the’ Romans was deportatio in inficlas & omnium bonorum ademptio, “fed 

| fete hodie capite puniri, nifi honeftiore loco pofiti fuerint, ut poenam 
__ legis fiftincant ; humiliores enim folent befiiis _ fijici (x) ; "altiores vero 

bo7 oni (ye 










i nt of homicide, tile i incafe of Bitite misfortune (a), or de- 

fe of life (b), was death vix. he/tiis ‘Jubjiciantur. 

Among the Saxons. (c) the punifhment of homicide was not 
always, nor for the moft part capital ; for it mightbe redeemed by a 

# oe mre went ig the name of Vera and Weregild (d}, 

which 












were to pay half the ear. ‘Weregilé, 
12> 
_ By the laws of Ina the Weregild was 
” different according to the rank and degree 
_ of the perfon killed, of a man worth 200%, 
‘was 305. of a man worth 600s. was Sos. of | 
“a man’ worth 1200s. was 1203. Leg. Ine. 
7,70. This rule admitted of fome excep. 
tions, 1 tins. 194; 













England, “as appears by his lawsin dibra rubvo3”) 
thortly after grew obfolete, as being too much sei 
divine law (g). Vide Covarrs Tomo 2 Lib. VW. cap. 9. fil 26 

~ But although the cuftom of Weregild is abrogated here: it 
Japeds and by the laws of this kingdom the punifhment of hos... ay 
micide is regularly death (Ajyas’ thall hereafter be thewny yet ¢ eas ay 
ince there are in, Stes two iti: of pit pcs in clair ‘ 


he ae by releafe, $8 king om his pied ' 


By the laws of Cnure, ‘cholo, thould were not compiled till attach ye 
lie in wait for the life'of the king, or of death «: sss pe ae 

his lord, was to fuffer death, it “low 
all he had, “te atin 


ares, cine c 
eee 


















demption for in J. 





Fai ies tsa re So in fovdits ‘dn 
and ‘at different times in the fame ftate or kingdom.» 
law, Exod. xxii.’ 1, 4. Ifa man freal an ox or a ficep, 
Hill it, he fall reftore frve oxen for an ox, andl four Sheep jor 
Uf the theft be found in his hands alive, whether ox, aff or 
Suall reftore double ; and the like for other goods (i) ; fo-that 
as no capital punithment in cafe of theft, though it were ace 
tied with burglary, as breaking a houfe, (but men- ftealers were — 
‘with death (2) ; but it feems by the civil conftitutions of 
‘the punifhment thereof was fometimes enhanfed, at Jeaft in 
cumftances, fometimes to a feven-fold rehinlalp Pris oi 
: alfo to death, 2 Sam. xii, 5. : 
‘ow as to the Aitic laws: Saiiiae? “Petit de® Legibus Aiticis, Lib. 
ives us an account of their laws concerning theft, in fome 
flering, in fome things agreeing with the ‘Fewi/h laws, furem 
1 eujufcungue modi furti fupplicio capitis punito. This was Dra- 
: ; but it was thought too fevere, and therefore So/on 
Si i furtum fatium fit, quod furto perierat receperit 
¢ luito nba ae &S quorum ope confiiloque fecit ; 
ator mi s rem japan i ce in nervo amen 


















cnlegier fpbsmgntel ete tec 
Tw hortes cane deligere capital ¢fto (os 


‘eiiputatio. ‘ Seone snfee-ol Sin feceersis he Ok 
degree, were. 1. Coercitio: ad mitalla.: 2. Seb Pn 
iil. Others: again of a lower allay. were, 1. t 
in perpetvum, 2. Datia in ; 

I find not among the Romans 





th i a “inahestimgof 
which continnes to this day, was, ut. fiquis 
ie fi =a Ls ge Kalan. 
f File Cin, Lond! Wilt es. Aah 
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WAS, CX~ A 


ta f * 
soe any fhould be 


m Out, 
“Pi " Myra his 


. apud 

ce ie 
times, aly the punifh- 
pital, et che ertnninal 








ed Exod. xxi. 24, 25 FS. 

Suot, burning for burning, wound naib ag fo brie: 
as much’as the party injur'd is living and capable of another 
n of his damage, (which he is not in cafe of murder) I 
rd men greatly read in the Fewi/h lawyers and laws affirm, 

sie be oe were ath Oe sepsete a rates 

















“Touhing the defo of infancy ad nage 


aieiah "England have no dependence upon the 
governed by it, but are binding by their own authdsity 
it OES: the civil Jaws are very wile and. are 


nen saidtiwegipeil sit ‘basin tevoelilin’ many sire atin fo 
“as they are not altered, abrogated, or correéted by the » fpecial laws 
 cuftoms of thofe kingdoms, and therefore may be of great ufe to 
nad tho they are not to be: ade the rules of our Englifh laws; 

; 1 ; ay book, and here par- 
‘any elfe may lay any 
sie or “ expofition of the 
re dor As of 


si how | ar they. are Cas | 

uilt or ‘punithment for crimes cr , 1. will € a 
laws tell us “concerning he ie." 
have ordained touching it, and W 
they differ touching this matter. 
i ages 1 into xo feveral periods 
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sell pcp aligaas every chen ae age of elites tae. 
pas mantis” is bound to know the law, and prefumed fo to do: 
Agnorantia eorum, que quis, 5 feire tenctur, non excufat (a). 
-— Bur in fome cafes ignorantia faéti doth excufe, for fuch an igno- 
rane -“inany times makes the act itfelf morally involuntary ; and 





eed many of the cafes of misfortune and cafualty mention’d 


~ rance: ‘I fhall add but one or two more. 

oe It is known in war, that it is the greateft offenfe for a foldier 
- to kill, or fo much as to affault his general: fuppofe then the inferior 
officer f fets his watch, or fentinels, and the general to try the vigi- 

se or courage of his fentinels comes upon them in the night 

in the pofture of an enemy, (as fome commanders have too rathly 
done) the fentinel ftrikes, or fhoots him, taking him to be an enemy; 
~ his ignorance of the perfon excufeth his offenfe. 

_ In the cafe of Levet indifted for the death of Frances Freeman, the 
cafe was, that William Levet being in bed and afleep in the night, 
his fervant hired Frances Freeman to hel p her to do her work, and 
about twelve of the clock in the night the fervant going to let out 

4 Frances thought.fhe heard thieves breaking open the door; the there- 
or ran up fpeedily to her mafter, and informed him, that the thought 
_ thieves were breaking open the door; the mafter rifing fuddenly, and 
aS oe taking a rapier, ran down fuddenly ;' Frances hid herfelf in 
Pe A838) tutes, left he thipuld be difcovered;: Zeveltvwike tpyiag 
Frances in the buttery, cried out to her hufband, “ Here they be, that 
© would undo us.” Levet runs into*the buttery in the dark, not 
i ae knowing Frances, but thinking her to be a thief, and thrufting with 
his rapier before him hit Frances in the breaft mortally, whereof 
ne. inftantly died, This was refolved to be neither murder, nor 
; re, a Vide this me cited Weide Jaws P 
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¢ former chapter are inftances that fall in with this of igno- 
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Tusa ea CHAP. vi ees be om 

Touching daca or excufes by veafon of el fabjedion. is 

I COME now to thofe incapacities, which I have fiyled civil, and = 
to confider how far they indemnify and exeufe in criminals, and 
ctiminal punifhments, 

And firft concerning that, which arifeth by ste SP 
jection. 

And this civil fubjection i is principally of the fubject to his prince, 
.the, fervant to his mafter, the child to his parent, and the wife to Ker 
hufband. Somewhat I fhall fay of each of thefe. 

I. As to the firff of thefe fubjedtions, the /ubjec? to his prince ; Be 
is regularly true, that the law prefumes, the king will do no wrong, 
neither indeed can do any wrong (2); and therefore, if Ws Phe 
command an unlawful aé& to be done, the offenfe of the inftrument - 
is not thereby indemnified (4 ) ; for though the king is not un- faa] 
der the coercive power of the law, yet in many cafes his com- 44 
mands are under the dire€tive power of the law, which confequently 
makes the at itfelfinvalid, if unlawful, and fo renders the inftrument of 
the execution thereof obnoxious to the punifhment of the law. — 
Vide Stamf. P.C. 102. 4. (¢); yet in the time of peace, iftwo yi 
men combat together at barricrs, or for trial of fkill, if one kill” 
the other it is homicide; but if it be by the command of the king, 
it is faid (d) it is no felony. 11 H. 7. 23. «. > 

II, As touching the civil fubjection of the child, or Jrvahe, € abd 
either of them commit an act, which in itfelf is treafon, or felony, th 
it is neither excufed nor extenuated as to the point of punii f 
. by the command of his mafter, or parent ; for the command 
void and againgt law, and doth not proteét either the commander 
: the infrument, chat executes 85 eek coteronays (¢). < 
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‘Wid. (¢) which feems 
; be prefent (1); “but not if her hol 
on at the time and place of the oo commited, 


sjtecalion oid a 
s <reafons, and not immediatel adtors 
Te piinctgatl in the fecond ‘degree ; and upon the fame acs 
sem and tis’ wife were ee artaint,” as eater | 
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convigied, and the hufband acq 
reprieve the wife before ery see 


pode sh tidaativaeks 

But this is not agreeable to ie Jer ip sndiciear fant god 
adainth the wife, in as much. as every indiétment is as well feverabas, 
2 pee as upon fuch an indiétment sapege? be acquitte 


Gorone 383. ine esis fia tesett ee frequen pradtice 7. 
ubi fup. cap. 404. where there are {everal inftances of the 
96 hufband and wife upon “a joint indi€ment of felony 5 








on a ee 


rly: wisfictie offenfe of this nature committed by her (pe. > 

Mt 31, E, 3. Rot, 84, Line. covam Rege. Ricardus Dey & “ty 
ria, U. rains indiftati, pro receptamento felonum;. Margeria dicit, © 
‘eae cto sabe eee Margeriam $a 













nines aie hs & ato oouitiailae oe ~ 
nullo contradicere patuit; & ex quo nom inferitur in indi@amente 
didta, quod ipfa aliquod malun fecit, nec eis confentivit, feu ipfog 
receptavit, ignorante viro fuo, petit judicium, fi ipfa, vivente 
Sto, de aliquo veceptamento in prefentia viri fui occafionari poffit. 
fea vifo & diligent’r examinato indi@amento pradiéto Super 
| Margeriam fatto, videtur curiae, quod indiéfamentum ilud 
ciens off ad ipfam inde ponere refponfuram : ae eile e 
rfus carn ommind, Sc.” 
pon which record thefe things are ahbainle t Wh oo ae 
wife, if alone and without her hufband, may be 20 
m, 2. But the cannot together with her 
ito 3 felony ‘pot faétum for it ‘Mhall be ii 



















and seveal it not, is acafe dificulty : 0 

obligation of duty fhe owes to the fafety of the king and 
horridnefs of the offenfe of treafon,’ and ‘the great danger 
enfue by concealing it, feems to render her guilty. “milpr 
treafon, if the fhould not detect i it; on the other fide, itmay 


atl sreaie it, the. is guilty asa principal, and hath seg 
- erein by her coverture, as is before thewn. 
«ge oe Sa. sop es ed ee gs dara Ped” aie 


ue, ‘ 





gion oenane ¢ HAP VIII. 
es : " Concering the hye smiabetdbiet $y compulfion end 
Tite thefe two incapacites See, becaufe best are 








F aman be menaced with death, unlefs he al cent as 
eafon, , murder, or robbery, ‘the fear of death does not excufe 
if ‘the commit the fact; for the law hath provided a fufficient remedy 


_againft fach fears by applying himfelf to the ales and officers, bed 
i or a writ or precept de facuritate pacis (4). 
n, if a teat a, affaulted, and i in peril of death, ae 
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CHAP. IX. 
_ Concerning the privilege by reafon F cy, 
\ LTHO all compulfion carry with it fomewhat of n 


L “abates fomewhat of the voluntarinefs of the a& pen 


are fome kinds of pra re are not by any external 
on tr force. ; - 
















pases ae. be, ales 
riot, it is by this ak difpunithable. 


life, and is now expired (¢) ; butaltho, 
of fuch perfons, as do not prefently return pon 
homes, it needs the aid of an aét of parliament to indem 
yet,if they attempt any riotous act, and cannot be othe 
the theriff, or juftice of peace may make ¢ of fuch a 
them for prefervation of the peacey as well by the Common Ta 
by the ftatute ; guod vide in Anderfon’s Rep. pes 2. 2.49. p. 67. Bur- 
ton’s cafe in fine; and the ftatate of 13 H. 4. cap. 1. in principio, and 
2 H.5. cap. 8. whereby al! men are bound, upon warning, to be af- 
fiftant to the fheriff and juftice for the fuppreffing of riots even by — 
force, if it cannot be otherwife effeéted; fo that the claufes touching _ 
this matter in the temporary ftatutes of $ @ 4 E. 67and1 Mar. ate 
but purfuant to the law and former ftatutes for aeety of prelerne 
the peace. * 
¢ Some of the cafuifts, and particularly Covarruvias Tan 
L, De furti & rapinee refliutione, §. 3.4. p. 473, and Gro ae 
thus de jure belli ac pacis,, Libs Ul. cap. 2 §. 6. (d) tell us, that in cate. on 
of extreme neceflity, either of hunger, or clothing, the civil diftri- 
butions of property ceafe, and by a kind of tacit condition the sic | 
community doth return, and upon this, thofe common affertions are — 
_ grounded; “* Quicquid neceffitas cogit, defendit.” “* Neceffitas oft tee 
* temporis @ loci.” “ Incafu extreme necefitatis omnia funt commu- 
_ nia >” and therefore in fuch cafe theft is no theft, or at prereioars 
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